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Abstract: This paper considers the use 
of procedural protections such as stat-
utes of limitation and statutory immu-
nities in the litigation of historic mental 
health claims in New Zealand.  Follow-
ing comparison with similar litigation 
in Australia and Canada, it is argued 
that defendants should utilise available 
limitation defences in historic mental 
health litigation and the Courts should 
be more willing to engage with lim-
itation arguments at an interlocutory 
stage rather than waiting until the sub-
stantive hearing.
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1. INTRODUCTION
   This paper examines the litigation of 
historic mental health claims.  These are 
civil or disciplinary proceedings brought 
more than six years, and usually more 
than a decade, after the event alleged.    
There have been massive changes in so-
cietal expectations, and clinical and legal 
standards for mental health care over the 
last 70 years.  In civil litigation, statutes 
of limitations and other statutory immu-
nities are intended to protect 

defendants from changing norms and 
laws.   Courts also have the power to stay 
or strike out proceedings to prevent an 
abuse of process, for example if a claim 
is so old that it cannot be fairly defended.
This paper examines the success with 
which defendants in New Zealand have 
used procedural protections in  historic 
claims.  The developing approach of the 
New Zealand courts is contrasted with the 
earlier experiences of Canada (the steril-
isation cases) and Australia (the Chelms-
ford ‘deep sleep therapy’ cases). It is ar-
gued that:
   Defendants, including institutional de-
fendants such as government or church 
organisations, should utilise available 
limitation defences in historic mental 
health litigation.   Limitation defences are 
not merely “technical defences”.
   Courts should be more willing to en-
gage with limitation defences and statu-
tory immunities at an interlocutory stage 
rather than waiting until the substantive 
hearing.

2. HISTORIC MENTAL HEALTH
CLAIMS IN GENERAL

   Broadly speaking, historic mental health 
claims span four main categories.  
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First, allegations of an act that at the time 
was criminal or tortious (for example, a 
staff member physically or sexually as-
saulting a patient). Second, allegations 
regarding a treatment or practice that was 
not illegal or unethical at the time but is 
now considered to be such, including for 
the reason that it is of little or no therapeu-
tic value.  For example, widespread use 
of electro-convulsive therapy (“ECT”) 
or sterilisation of patients. Third, allega-
tions regarding the standard of care given 
where such conditions reflected practices 
of that time.  Such claims generally relate 
to the nature of institutional care (such 
as the conditions of the facilities, over-
crowding) and behavioural management 
practices (such as seclusion). Fourth, 
claims that the treatment was negligent-
ly provided, essentially a medical neg-
ligence claim. Claims in the second and 
third categories are most vulnerable to the 
effect of the effluxion of time, but all his-
toric mental health claims have inherent 
difficulties.
     Currently in New Zealand, more than 
240 former psychiatric patients are pro-
gressing individual civil claims against 
the New Zealand government relating to 
their treatment in state psychiatric hos-
pitals, primarily from the 1950s-1970s.  
The events complained of run across all 
the categories of claims set out above.  
In 2001 the New Zealand government set-
tled 183 claims arising out of treatment in 
the children and adolescent unit of Lake 
Alice Hospital. The Lake Alice

 claimants and the current claimants are 
distinguishable on a number of bases.  The 
Lake Alice settlement related to a specific 
unit of one institution over a short period 
of time.  The allegations primarily con-
cerned the use of ECT and the drug paral-
dehyde as punishment (instigated by one 
doctor) and latterly, sexual and physical 
assaults. The current claims span almost 
four decades, every state psychiatric hos-
pital in the country and countless alleged 
abusers. 
     Of the current claims, only two have so 
far been substantively heard.  In Knight 
v Crown Health Funding Agency, the 
trial judge found that the alleged sexual 
assaults by nurses in the late 1960s and 
early 1970s had not been proved and the 
defendant’s Limitation Act defence was 
upheld.   In J v Crown Health Funding 
Agency, the trial judge found that Mrs J 
had not proved her allegations of a sexual 
assault by nurses, assaults by identified 
nurses, or that ECT was used or threat-
ened as punishment, but accepted that 
there had been low-level physical assaults 
on her by unidentified junior staff mem-
bers and that she had witnessed assaults 
on other patients.  His Honour said that 
he would have awarded Mrs J low-level 
damages as a result of the distress she suf-
fered, but that the Limitation Act defence 
applied.   The other claims remain to be 
heard.
    New Zealand is not alone in dealing 
with the litigation of historic mental 
health claims, although 
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internationally these are not as common 
as historic child welfare/residential school 
claims.  There was significant litigation in 
Australia from 1980 to 1997 against pri-
vate practitioners involved in ‘deep sleep 
therapy’ at Chelmsford Private Hospital 
between 1963 and 1979.   There has been 
litigation in Canada during the last de-
cade against the provincial governments 
of Alberta and British Columbia relating 
to the sterilisation of mentally ill patients 
under provincial eugenics statutes from 
1940-1972.   The issues faced by all of 
these courts are addressed below.

3. ISSUES IN LITIGATING HISTORIC 
CLAIMS

    The issues for a court considering a 
claim so long after the event are many 
and varied, and can be only briefly sum-
marised here. The most obvious problem 
is the deterioration or destruction of evi-
dence.  Witnesses may have died or be-
come impossible to trace; their ability to 
accurately recall events, perhaps up to 
50 years later, also comes into question.  
Arguably, this is of greater detriment to 
the plaintiff as he or she bears the burden 
of proof in the proceeding.  However, an 
institutional defendant may be put at a 
greater disadvantage, for amongst other 
things, the plaintiff will have greater re-
call of events they consider traumatic and 
will craft the claim as to the matters they 
recall. The actual tortfeasors may have 
died or may not be identifiable, 

which may be why the claim is brought 
against the institutional defendant, their 
employer.  Where the allegation comes 
within the first category (acts that were 
criminal or tortious at the time) it is un-
likely there will be any record of the event, 
unless a contemporaneous complaint was 
made.  This makes it difficult for the in-
stitutional defendant to offer any defence 
other than a bare denial.   As a result both 
parties are likely to rely on “similar fact” 
evidence to prove the likelihood (or not) 
of an event happening.  Such evidence 
is of lower value to the Court than direct 
evidence, may increase the length of the 
trial and lessen the effectiveness of the 
Court (in that it may not be able to deter-
mine some disputes). 
Second, there is the problem of changing 
norms and developing clinical knowledge 
over time, which is particularly a problem 
in the mental health sphere.    Fifty years 
ago, the lack of chemical restraint meth-
ods and the institutional setting of mental 
health care required more forceful meth-
ods of nursing; knowledge of psychiatric 
illness was much more rudimentary and 
there were few anti-psychotic or tranquil-
lising drugs available.  Some previously 
used treatments (which could be pain-
ful or had negative side-effects) are now 
considered to be of little or no therapeu-
tic value.  Changing community attitudes 
to mental illness over the last 70 years 
are well documented as are reflected in 
the mental health statutes over that time.   
The need for informed consent 
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was not widely recognised until the late 
1980s in New Zealand, and there were no 
counterparts for present-day legal instru-
ments such as the New Zealand Bill of 
Rights Act 1993 and the Code of Health 
and Disability Services Consumers’ 
Rights 1996. 
    Third, the Court faces greater difficul-
ty in assessing the evidence in historic 
claims. In particular, it can be difficult 
for the Court to determine the motives of 
alleged tortfeasors (ie was the treatment 
given to punish or treat, did the assault oc-
cur in the course of legitimately restrain-
ing a patient).   It can also be difficult to 
gauge the effect of the act on the plaintiff 
as against other events in their life (for ex-
ample where the plaintiff claims damages 
for the impact on their earning potential), 
and in light of their psychiatric history. 

4. PROCEDURAL PROTECTIONS
    In New Zealand a defendant has two 
primary procedural protections to historic 
mental health claims.   First, the limita-
tion statute bars recovery on a personal 
injury claim brought more than six years 
after the cause of action accrued.   Second, 
mental health legislation between 1911 
and 1992 contained a statutory immunity 
for an act done pursuant to the legislation, 
unless it was done in bad faith or without 
reasonable care, the leave of the Court is 
required to file a proceeding challenging 
the act, and there is a six-month limitation 
period.  The extent to which 

the immunity and leave provisions of the 
mental health legislation apply to the cur-
rent litigation is under appeal.   
These procedural protections have not 
prevented the historic claims progressing 
in New Zealand. Two exceptions defer 
commencement of the limitation period. 
First, for limited categories of claims, 
namely sexual offending, the limitation 
period will be extended if the plaintiff 
could not reasonably discover that they 
had a cause of action for which they 
could sue earlier (for example, because 
they were not able to link the event with 
the psychiatric injury suffered).   Second, 
the limitation period will be extended if 
the plaintiff was under a disability that 
prevented him or her bringing their claim 
earlier.  
   It is sometimes argued by plaintiffs’ 
counsel and advocates that institutional 
defendants such as the Crown and church 
organisations should not rely on the lim-
itation defence in historic claims as this 
is a “technical defence”.  However, the 
limitation defence exists to protect defen-
dants (and to a lesser degree, the Court 
system and public interest) from the dif-
ficulties and inefficiencies of litigating 
historic claims (set out above). Further, 
a government defendant is publicly ac-
countable for responsible expenditure 
of public taxes and I argue this includes 
utilising available defences against legal 
proceedings.   
      In New Zealand, the defendant’s lim-
itation defence has been successful 
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at the substantive hearings in the mental 
health claims decided to date.  In the first 
historic sterilisation claim in Canada, a 
limitation defence was not relied on and 
the plaintiff’s claim succeeded.   After ap-
proximately 700 other claims were filed 
against the Alberta provincial govern-
ment, it entered into a settlement with al-
most 900 other claimants who had been 
surgically sterilised under the aegis of the 
former Alberta Eugenics Board.   Eighteen 
claimants brought a similar claim against 
the provincial government of British Co-
lumbia regarding their sterilisation while 
in psychiatric hospitals between 1940 and 
1968.  The provincial government suc-
cessfully relied on the limitation defence 
at trial.   However, this was overturned on 
appeal when the British Columbia Court 
of Appeal held that the sterilisation was a 
sexual assault, taking it outside the rele-
vant statutory limitation period. Some of 
the defendants in the Chelmsford litiga-
tion did not rely upon limitation defenc-
es; interlocutory decisions indicated that 
awards of damages were likely. 
     The ability of an institutional defen-
dant to gain relief from the procedural 
protections has been severely compro-
mised by the approach of the Courts to 
date.  In practice defendants are not able 
to utilise these protections as other than 
a defence at the substantial trial.  Three 
examples can be highlighted here.
     First, the New Zealand courts have 
stated that limitation defences should not 
be determined at an interlocutory

 stage where this will subject the plaintiff 
to a “mini-trial” (for example as to when 
the plaintiff was able to “reasonably dis-
cover” their cause of action), holding that 
the Court’s ultimate decision on a plain-
tiff’s cognitive capacity must depend on a 
full testing of all the evidence at the sub-
stantive hearing.    The plaintiff must only 
raise a prima facie case (for example by 
filing an affidavit alleging they could not 
reasonably discover the claim earlier) for 
leave under the Limitation Act or mental 
health immunities to be adjourned, with-
out prejudice to the defendant’s ability 
to rely on either defence at the substan-
tive hearing.  To strike out the claim at 
the interlocutory stage on either ground, 
the defendant must establish that the ap-
plication for leave is clearly so untenable 
that it cannot succeed. Further, the Courts 
have criticised the Crown for bringing 
such interlocutory applications and en-
couraged it to consent to adjourning de-
termination of whether the Limitation 
Act and immunities bar the claim until 
the substantive hearing.   Various judges 
have also complimented or “rewarded” 
the defendant for not relying on limita-
tion defences.  For example, in the Alber-
ta sterilisation case, the Judge considered 
the provincial government’s decision not 
to rely on the available limitation defence 
was in the nature of an apology, and thus 
did not award punitive damages when the 
plaintiff’s claim succeeded. 
      Second, the scope of the mental health 
immunity provisions is a matter of fierce 
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debate between plaintiffs’ advocates and 
the Crown. As stated earlier, aspects of 
the immunity and leave provisions are on 
appeal. To date the Court has struck out 
pleadings where the allegations relate to 
treatments (ECT, seclusion etc) covered 
by the immunity.  However, where the 
pleading is amended to complain that the 
treatment was given as punishment and 
is thus outside the scope of the immuni-
ty, that has been allowed to remain.   No 
prima face evidence that it was given as 
‘punishment’ or of malicious motives is 
required prior to the substantive hearing, 
although the plaintiff at the substantive 
hearing will have to establish as a mat-
ter of fact that the treatment did involve 
wrongful or malicious conduct.  Again, 
in a strike out application the onus is on 
the applicant (the defendant) to show the 
impeached conduct falls outside the im-
munity.  This significantly limits the use-
fulness of the leave provision as a filter 
on claims progressing to a substantive 
hearing. 
      Third, in the cases to date, institutional 
defendants have had no success in alleg-
ing that a claim is an abuse of process on 
the basis it is so old that it cannot be fairly 
defended.  In J v CHFA the Crown defen-
dant applied to strike out the proceeding 
on the basis it was an abuse of process be-
cause the excessive delay (the events had 
occurred 50 years earlier), combined with 
the plaintiff’s failure to provide proper 
particulars identifying tortfeasors and 
when events occurred, caused

it significant prejudice.  The Court said 
that the delay and absence of records or 
contemporaneous documents was unfor-
tunate but was equally prejudicial to the 
parties.   It is difficult to imagine a claim 
that could be more historic.  Contrast 
this with the approach of the Australian 
courts towards private defendants in the 
Chelmsford deep sleep therapy cases. 
In the 1980s and 1990s the New South 
Wales Supreme Court twice stayed disci-
plinary proceedings against practitioners. 
It held that, due to the 7-10 and 13-21 
year periods that had elapsed between the 
events complained of and the laying of 
complaints, continuing the proceedings 
would be so unfairly and unjustifiably 
oppressive so as to constitute an abuse of 
process. The language used, particularly 
in the 1986 judgment, about the negative 
effect of the delay on the practitioners is 
not replicated when the defendant is an 
institution such as the Crown or a reli-
gious body. 
    The Court’s reluctance to determine 
limitation and leave provisions at an in-
terlocutory stage causes significant cost 
and disadvantage to the defendant.  De-
fendants and the courts incur huge cost 
in proceeding to a full hearing where the 
limitation defence or immunity may be 
upheld (most of the plaintiffs in the New 
Zealand historic claims receive civil legal 
aid).  Each of the mental health hearings 
to date has taken at least two weeks. The 
court system will not be able to accom-
modate substantive hearings for 
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the more than 240 claims lodged with 
any haste.  While the plaintiff may benefit 
from receiving “their day in court”, he or 
she must still overcome the defences to 
succeed.  The parties and their witnesses 
face the stress of a full hearing, and the 
defendant has the attendant pressures to 
settle the proceeding prior to the hearing.  
     Courts should be more willing to ad-
dress limitation and immunity arguments 
at an interlocutory stage, especially where 
the defendant has put forward evidence 
indicating that the plaintiff will face sig-
nificant difficulty in overcoming these de-
fences at the hearing.  For example, prior 
to the date of “reasonable discoverability” 
alleged, or inconsistent with the disability 
alleged, the plaintiff may have published 
a book or given public interviews (often 
in the course of patient advocacy) about 
their experiences at psychiatric institu-
tions.  The Court should not shy away 
from having a “mini trial” on the issue of, 
for example, reasonable discoverability, 
where the hearing is likely to only involve 
a few witnesses, or on disability, where 
the hearing may primarily require expert 
psychiatric evidence.  Further, the Court 
should be open to holding the proceed-
ing to be an abuse of process.  Limitation 
periods exist for a reason and should not 
be ignored simply because the defendant 
is an institution such as the Crown or a 
church organisation. 

5. CONCLUSION
    While there is a strong case that his-
toric mental health claims should be aired 
and addressed it does not follow that the 
procedural protections of limitation peri-
ods and statutory mental health immuni-
ties should be abrogated.  The New Zea-
land experience to date has shown that 
the limitation defences may be upheld at 
trial, thus where the defendant can raise 
a strong case that the procedural protec-
tions apply, this should be tested at an in-
terlocutory stage through the leave appli-
cation rather than the higher standard of 
the defendant’s strike out application, and 
in advance of putting the parties to the ex-
pense and delay of a substantive trial. 
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